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                                      The cross-border finance markets into and out of Australia are

                                      alive and kicking, despite the uncertain start to the year, and

                                      look set to remain so well into 2004.

                                      This may or may not be good news for you, depending on

                                      where you stand. For some Australian chief financial officers, it

                                      means a continuation of the highly attractive financing

                                      opportunities that have emerged during the past 12 months out

                                      of the private bond markets in the United States. For others,

                                      particularly those in weak or defensive companies or sectors,

                                      there will be no respite from the uneasy feeling that they are

                                      already in the sights of a prospective foreign acquirer.

                                      >In this special report, we look at the trends and key events in

                                      Australian cross-border finance so far this calendar year, and

                                      sketch out likely scenarios for the next six months or so. In the

                                      articles Aussies raise $US12bn in US, and counting ... and Hybrids

                                      find their niche, Marion Williams looks at developments in

                                      corporate debt and hybrid issuance, while this overview is

                                      concerned mainly with mergers and acquisitions and related

                                      equity financings.

                                      According to London-based investment banking information

                                      services company, Dealogic, Australia was the main target of

                                      inward M&A investment in the Asia-Pacific during the first nine

                                      months of the year, with $US18.9 billion from 159 deals. South

                                      Korea ranked a distant second, with $US10.3 billion from 61

                                      deals. Australia was also the region's biggest exporter of M&A

                                      capital, spending $US11.5 billion on 80 deals outside its

                                      borders. Malaysia came next with $US5.9 billion on 38

                                      transactions.

                                      To put these figures into perspective, the total value of

                                      transactions (domestic and cross-border) involving Australasian

                                      target companies during the period rose by 32.7 per cent to

                                      $US38.4 billion. The number of such deals was 717.

                                      As might be expected, geopolitical factors are driving much of

                                      the Australian-related cross-border M&A activity. Foreign

                                      investors are attracted to the country as a politically stable

                                      "safe haven" in uncertain times, while Australian companies are

                                      expanding offshore in an attempt to transcend the physical

                                      limitations of their domestic markets. "We've seen companies

                                      take the view that the Australasian economies are pretty

                                      strong, the [Iraq] war has gone, and equity markets are picking

                                      up. We think this is giving boards confidence to execute some

                                      initiatives that have been laying dormant for a while," says

                                      Michael Cook, co-head of corporate finance at Macquarie Bank.

                                      Other factors include the continuing global imperative to cut

                                      costs and rationalise, and a still sympathetic Australian dollar

                                      exchange rate. "The A-dollar has obviously appreciated

                                      reasonably significantly and is now approaching levels

                                      considered to reflect more fundamental value relative to the US

                                      dollar," says Alan James, Citigroup's head of investment banking

                                      in Australia and New Zealand. Despite the currency's rally,

                                      however, it actually remains below the roughly $US0.75 many

                                      analysts regard as its fundamental value. "While the currency is

                                      still below that level, it plays out in terms of being a small value

                                      arbitrage," facilitating inward investment.

                                      The tables linked at the top of this page, provided by Thomson

                                      Financial, highlight some of the main deals between October

                                      last year and this. Both Cook and James point to the level of

                                      activity in the resources and infrastructure sectors, where the

                                      traffic runs both ways. Macquarie, for example, has announced

                                      a $US650-million deal to buy South East Water plc in Britain

                                      and, more recently, an airport rail link in Switzerland. James

                                      stresses Asian investors' growing interest in Australian assets,

                                      such as the competition between Malaysia's Gehring and

                                      Japan's Tokyo Electric Power Co to buy Loy Yang Power in

                                      Victoria.

                                      "All our inquiries into Asia suggest a strong focus on exporting

                                      capital into Australia, largely as a haven, but also recognising

                                      the very good opportunity that Australia represents [in terms of

                                      its economic performance]. We expect more of that, and to see

                                      it become a major trend over the next five years." Among

                                      outward investors, James rates Lend Lease and Westfield as

                                      particularly active in the United States. In his view, tighter

                                      regulatory controls in the US - such as the Sarbanes Oxley Act,

                                      see belowÐ are simply not an issue for Australian companies

                                      attempting to raise capital there, as their corporate governance

                                      standards are regarded as, on the whole, relatively high. He

                                      sees market conditions as far more important, and they are

                                      favorable.

                                      "Markets are extraordinarily liquid at the moment. We are taking

                                      more and more Australian companies to the US [debt] market

                                      than ever before and the reason for that is the ability to get

                                      long dated tenor, and the ability for that to be very aggressively

                                      priced relative to the bank market here in Australia."

                                      In some cases, the proceeds of these debt raisings may be

                                      used indirectly to fund acquisitions. Last month, for example,

                                      Orica issued $US185 million of 12- and 15-year paper in the US

                                      private placement market and swapped the proceeds into $A,

                                      New Zealand dollars and euros in order to repay bank debt

                                      denominated in those currencies. Executive director finance Jim

                                      Hall says that the repayment of the bank facilities meant that

                                      "committed banking lines are available to fund low risk growth

                                      opportunities."

                                      Indeed, the cross-border markets have been so successful for

                                      Australian companies recently that domestic banks have begun

                                      to respond. "What's happened in the last couple of months is

                                      that we are now seeing very cheap syndicated loan facilities

                                      being offered in the Australian market," says James.

                                      Bargain-basement borrowing opportunities notwithstanding,

                                      equity markets will remain all-important for M&A financing, and

                                      James rates highly the possibility that the Australian

                                      sharemarket will remain strong.

                                      "When you look at the new issuance calendar, Australia typically

                                      has a new issuance market of about $20 billion a year, if you

                                      normalise and remove the Telstra selldown. This year it's been

                                      $15 billion to date, and there's another $5 billion in the pipeline

                                      for the balance of the year. It's just like a normal year. But the

                                      thing that needs to be taken into account is that about $15

                                      billion of companies have been removed from the index through

                                      M&A this year, so net issuance this year is actually very small. A

                                      consequence of that is that markets are very strong."

                                      Tough act to follow

                                      Little more than a year ago, Australian companies watched in

                                      trepidation as the US responded to investor anger over the

                                      corporate governance failures at Enron, WorldCom and other

                                      companies by rushing into law the Sarbanes Oxley Act. Among

                                      the legislation's better-known provisions were a requirement for

                                      chief financial officers and chief executives to certify - that is,

                                      make themselves personally liable for - the fullness and

                                      accuracy of their company's annual financial statements.

                                      Hurriedly and tightly drafted, the law was widely regarded as a

                                      knee-jerk reaction to public opinion. Companies, whether US

                                      nationals or US-listed foreign entities, regarded it as a

                                      potentially costly and not necessarily effective addition to their

                                      already extensive compliance burden. Many Australian

                                      companies with US listings or liabilities feared the legislation

                                      might restrict their access, at least at the margin, to the

                                      country's capital markets.

                                      Fast-forward to the present. Sarbox or SOX, as it is now

                                      commonly referred to, is gradually becoming accepted, in the US

                                      and elsewhere, as part of the regulatory landscape. This is due

                                      in part to consultation between business and the chief

                                      regulators, the Securities and Exchange Commission and New

                                      York Stock Exchange, which were delegated responsibility to not

                                      only to implement the act, but also to work out some of its finer

                                      detail.

                                      "Thankfully, the way the SEC works is through a comment

                                      process," says Waldo Jones, who heads up the Sydney office of

                                      Sullivan & Cromwell, an international law firm that advises many

                                      Australian companies on access to the US capital markets. "The

                                      initial proposals were strongly worded and tightly drafted and

                                      largely applied across the board not just to US companies but to

                                      non-US companies, including Australian companies. The SEC and

                                      NYSE have been fairly responsive to requests to water down

                                      some of the stricter requirements, if they conflicted with foreign

                                      companies' home country practice."

                                      Two requirements were of particular interest to Australian

                                      companies, and not many companies at that. One, for example,

                                      concerned the stipulation that a director should not be affiliated

                                      with another company - for example, a major supplier to the

                                      company of which he or she is a director. According to Jones,

                                      this was not as much a problem for Australian companies as it

                                      was for companies in the US, France and Germany, where there

                                      is less of a culture of independence between boards and

                                      management. Jones declines to discuss his clients or specific

                                      companies, but the requirement potentially affected dual-listed

                                      companies (DLCs), such as BHP Billiton, where audit committees

                                      were concerned. DLCs are technically deemed to be affiliates

                                      with one another, and theoretically they could have a director

                                      sitting on both audit companies. The SEC has granted DLCs

                                      relief from the Act's requirement in this respect.

                                      The other problematic requirement affecting some Australian

                                      companies was the ban on certain loans to directors and

                                      executive officers at favorable rates not offered to a company's

                                      other customers. US banks successfully lobbied for an exception

                                      in the law, arguing that this area of their activities was already

                                      covered by US banking regulators. Again, Jones declines to be

                                      specific. For non-US companies and Australian banks, however,

                                      unless they are a deposit-taking institution in the US, they have

                                      to comply with the requirements.

                                      As this issue went to press, a proposed SEC rule exempting

                                      qualifying non-US banks was working its way through the

                                      consultation process.
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